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(b) "events occurring in Europe or elsewhere before
1 January 1951";

Provided that this paragraph shall not apply to a refugee
falling under section A ( 1) of this article who is able to invoke
compelling reasons arising out of previous persecution for
refusing to return to the country of his former habitual resi-
dence.

and each Contracting State shall make a declaration at the
time of signature, ratification or accession, specifying which of
these meanings it applies for the purpose of its obligations
under this Convention.

D. This Convention shall not apply to persons who are
at present receiving from organs or agencies of the United
Nations other than the United Nations High Commissioner
for Refugees protection or assistance.

(2) Any Contracting State which has adopted alternative
(a) may at any time extend its obligations by adopting alter-
native (b) by means of a ratification addressed to the Secretary-
General of the United Nations.

C. This Convention shall cease to apply to any person
falling under the terms of section A if :

When such protection or assistance has ceased for any
reason, without the position of such persons being definitely
settled in accordance with the relevant resolutions adopted by
the General Assembly of the United Nations, these persons
shall ipso facto be entitled to the benefits of this Convention.(1) He has voluntarily re-availed himself of the pro-

tection of the country of his nationality; or

(2) Having lost his nationality, he, has voluntarily
reacquired it; or

E. This Convention shall not apply to a person who is
recognized by the competent authorities of the country in which
he has taken residence as having the rights and obligations
which are attached to the possession of the nationality of that
country.(3) He has acquired a new nationality, and enjoys the

protection of the country of his new nationality; or

(4) He has voluntarily re-established himself in the
country which he left or outside which he remained
owing to fear of persecution; or

F. The provisions of this Convention shall not apply to
any person with respect to whom there are serious reasons for
considering that:

(5) He can no longer, because the circumstances in con-
nexion with which he has been recognized as a refugee
have ceased to exist, continue to refuse to avail him-
self of the protection of the country of nationality;

(a) he has committed a crime against peace, a war crime,
or a crime against humanity, as defined in the inter-
national instruments drawn up to make provision in
respect of such crimes;

(b) he has committed a serious non-political crime out-
side the country of refuge prior to his admission to
that country as a refugee;

(6) Being a person who has no nationality he is, because
the circumstances in connexion with which he has
been recognized as a refugee have ceased to exist, able
to return to the country of his former habitual
residence;

(c) he has been guilty of acts contrary to purposes and
principles of the United Nations.
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The Convention has been signed, ratified or acceded to, as
of 1 September 1969 by 56 States," Under paragraph B of
the above definition, such State becoming a party to the Con-
vention must declare whether it accepts the Convention on the
understanding that "events occurring before 1 January 1951"
means events occurring before that date in Europe or events
occurring before that date in Europe and elsewhere." The
refugees covered by the said definition are only those whose
fear of persecution is a result of events occurring before 1
January 1951. The Convention, therefore, did not apply to
the refugees involved in new refugee situations arising after
this dateline, even though they satisfied all other requirements
of the said definition. This was sought to be remedied by the
1967 Protocol relating to the Status of Refugees, adopted by
the U.N. General Assembly.'? making the provisions of the
Convention applicable to all refugees fulfilling its definition,
irrespective of the dateline. The Protocol also provides that it
shall be applied without any geographical limitation, save that
existing limitations made by States already parties to the Con-
vention shall, unless withdrawn, also apply under the Protocol.
It has been acceded to by 33 States," and several other States
are in the process of taking steps for accession.

8. The Asian and African States out of these S6 States, are 26 viz.,
Algeria, Botswana, Burundi, Cameroon, Central African Republic,
Republic of the Congo (Brazzaville), Democratic Republic of
Congo, Cyprus, Dahomey, Gabon, The Gambia, Ghana, Guinea,
Ivory Coast, Kenya, Liberia, Madagascar, Morocco, Niger,
Nigeria, Senegal, Swaziland, United Republic of Tanzania, Togo,
Tunisia and Israel.

9. Out of the Asian and African States parties to the Convention
only Madagascar made a declaration to the effect that the said
phrase be understood to mean "events occurring in Europe".

10. And opened for accession by means of a resolution dated 31
January 1967.

11. The Asian and African States, out of these 33 States, are 10, viz.,
Bots ana, Cameroon, Cyprus, The Gambia, Guinea, Nigeria,
Senegal. Swaziland, United Republic of Tanzania and Israel.
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The definition of "refugee" as contained in Article I of the
OAU Convention governing the Specific Aspects of the Problem
of Refugees in Africa adopted by the OAU Assembly and Heads
of State and Government on 8 September 1969, is as follows:

1. For the purpose of this Convention the term 'refugee'
shall mean every person who, owing to well-founded
fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group
or political opinion, is outside the country of his
nationality and is unable, or owing to such fear, is
unwilling to avail himself of the protection of that
country, or who, not having a nationality and being
outside the country of his former habitual residence
as a result of such events, is unable or, owing to such
fear, is unwilling to return to it.

2. The term "refugee" shall also apply to every person
who, owing to external aggression, occupation,
foreign domination or events seriously disturbing
public order in either part or the whole of his
country of origin or nationality, is compelled to leave
his place of habitual residence in order to seek refuge
in another place outside his country of origin or
nationality.

In the case of a person who has several nationalities,
the term "a country of which he is a national" shall
mean each of the countries of which he is a national,
and a person shall not be deemed to be lacking the
protection of the country of which he is a national if
without any valid reason based on well-founded fear
he has not availed himself of the protection of one of
the countries of which he is a national.

This Convention shall cease to apply to any Irefugee
if :

3.

4.

(a)
{

he has voluntarily re-availed
tection of the country of his

himself of the pro-
nationality; or
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(b) having lost his nationality, he has voluntarily

re-acquired it; or

(c) he has acquired a new nationality, and enjoys
the protection of the country of his new national-
ity; or

(d) he has voluntarily re-established himself in the
country which he left or outside which he
remained owing to fear of persecution;

(e) he can no longer, because the circumstances in
connection with which he was recognized as a
refugee have ceased to exist, continue to refuse
to avail himself of the protection of the country
of his nationality;

(f) he has committed a serious non-political crime
outside his country of refuge after his admission
to that country as a refugee;

(g) he has seriously infringed the purpopes and
objectives of this Convention.

5. The provisions of this Convention shall not apply to
any person with respect to whom the country of asy-
lum has serious reasons for considering that:

(a) he has committed a crime against peace, a war
crime, or a crime against humanity, as defined in
the international instruments drawn up to make
provision in respect of such crimes;

(b) he has committed a serious non-political crime
outside the country of refuge prior to his admis-
sion to that country as a refugee;

(c) he has been guilty of acts contrary to the pur-
poses and principles of the organization of
African Unity;

(d) he has been guilty of acts contrary to the pur-
poses and principles of the United Nations.
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6. In the sense of the present Convention, it is the contract-
ing State of asylum which determines the quality of
refugee.

The definition contained in the OAU Convention was
adopted persuant to Recommendation II of the Conference
on the Legal, Economic and Social Aspects of the Refugee
Problem in Africa.P

A comparison of the aforesaid definitions brings to light
the following conclusions :

(A) The essential concept of refugee embodied in all the
three definitions is that of a person who, owing to well-founded
or genuine fear of persecution, by reasons of race, colour,
religion or political belief or membership of a social group,
leaves, or stays out of, his country of origin, which may be
the country of his nationality, or his place of habitual residence,
and is unable or unwilling to return by reason of the same
genuine well-founded fear.

(B) The definition of refugee in the OAU Convention
is broader than the other two definitions in that, in para-
graph 2, it covers within its scope any person who owing to
external aggression, occupation, foreign domination, or internal
disorder affecting either part or the whole of his country of
origin or nationality has to leave the same. This is an

12. Cf. AFR/REF/CONF. 1967/No. 2. In the said Recommenda-
tion : 'The Conference

Having considered the definition of the term "refugee"
Recalling the resolution on refugees adopted by the Assembly of the

Heads of the State and Government of the Organization of African Unity
in Kinshasa in Setpember 1967 that all Member States should accede to the
1951 United Nations Convention relating to the Status of Refugees and to
the United Nations Protocol of 1967 on the same subject.

Recommends that, in addition to the definition contained in the 19)1
United Nations Convention relating to the Status of Refugees, as extended
by the United Nations Protocol of 1967. African States should take into
account the specific aspects of African refugee situations with regard to the
definition of an African refugee.
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interesting innovation in regard to the definition, which the
Committee may wish to consider.

(C) Apart from the distinction pointed out in (B) above,
the definition contained in the OAU Convention substantially
appears to be similar to the one contained in the Bangkok
Principles.

(D) Whereas the definition contained in the Bangkok
Principles inculdes the phrase "persecution or well-founded
fear of persecution", the rhrase included in other two defi-
nitions is only "well-founded fear of persecution". According
to the Delegates of Ceylon and Japan to the Eighth (Bangkok
1966) Session of the Committee, the expression "persecution"
means something more than discrimination or unfair treatment
but includes such conduct as shocks the conscience of civilized
nations. The Committee may consider, whether as an alterna-
tive to the said concept, it would be advisable to use the
test of making a person refugee in the circumstances where
there is no expectation that minimum guarantees of human
rights would be available to him in the country of origin. It
would be interesting to note, in this connection, that Article
10 of the Constitution of Italy of 194713 provides: "A
foreigner to whom the practical exercise in his own country
of democratic freedoms, guaranteed by the Italian Constitution,
is precluded, is entitled to the right of asylum within the terri-
tory of the Republic, under conditions laid down by law".

(E) Mr. Kwasi Gyeke-Dako-" has pointed out that "the
continent of Africa has the characteristic of containing differ-
ent races, e.g.: Black Africans, Arabs and Whites" and
the word "race" in Africa embraces tribes, ethnic groups,
etc." He suggests that an explanatory note be added to

13. Of December 27, 1947, as amended on March 11. 1953 and Feb-
ruary 9, 1963.

14. In his paper on "Some Legal and Social Aspects of African
Refugee Problem": See Brief on Rights of Refugees prepared for the Tenth
Session of the Committee, at p. 356.
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explain the meaning of the word "race" to include
tribe and ethnic group. This does not occur in any
of the definitions considered above, and in the context of
Africa, deserves consideration by the Committee in regard
to improvement of the definition contained in the Bangkok
Principles.

(F) Whereas the expression used ill the definition con-
tained in the 1951 U.N. Refugee Convention and the OAU
Convention is only "country", the definition contained in the
Bangkok Principles refers to both the terms "State" and
"Country" as well as the phrase "State or Country".

I' (G) Exception (1) of Article 1 of the Bangkok
Principles, as well as paragraph 3 of Article 1 of the OAU
Convention correspond to the exclusion clause in Article IA(2)
of the U.N. Refugee Convention.

(H) Neither does the U.N. Refugee Convention nor
does the OAU Convention contain a provision corresponding
to the Explanation to Article 1 of the Bangkok Principles.
Mr. Kwasi Gyeke-Dako has emphasized the need to define
"refugee" in the OAU Convention, so as to include the
"dependants of the refugee?",

(1) Clause (ii) of paragraph 1 of Article II of the
Bangkok Principles and clause (a) of paragraph 4 of Article 1
of the OA U Convention appear to be based on clause (1) of
paragraph C of Article 1 of the U.N. Refugee Convention of
1951.

4. Discussions on the proposals for amendment of definition
of a 'refugee' made at the Karachi Session
The first proposal made by the Delegate of Pakistan regard-

ing amendment of Bangkok Principles was a follows :-

Article 1
A new paragraph (C) may be added to read as follows:
"(C) leaves or being outside is unable or unwilling to

15. Ibid.
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return to his homeland, the sovereignty over which or
the international status of which is in dispute."

Article IV

(1) The following words "or to the territory from
which he was displaced" may be added after the
word "nationality" and before the word "and".

(2) For the word "or country to receive him" in the
end a comma and the following words may be sub-
stituted :
". country or occupying power to receive him".

Article V

(1) Para 1, the following words may be added:
"or the occupying power in control of the territory"
after the word "country" and before the word
"which".

(2) Para 2, after the word "country" and before the
comma and word "public" the following words:
"or the occupying power" may be added.

The Delegate of India expressed the view that the
addition of the words "return to his homeland, the sovereignty
over which or the international status of which is in dispute"
might appear to refer to specific questions of bilateral interest
and it may be prudent for this Committee to avoid going from
the general principles to specific controversies or bilateral
issues."

The second proposal was submitted in a resolution
moved jointly by the Delegations of Jordan ann Pakistan, the
operative part of which read as follows:

"The Committee Decides that the definition of the term
'refugee' as adopted in the Committee's Report on the

16. Ibid., at the Meeting of 23 January 1969.
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principles concerning the treatment of refugees at the Eighth
Session of the Committee at Bangkok be amended by adding
a new sub-paragraph in Article I as follows:

" (c) leaves or being outside is unable or unwilling to
return to his homeland-the State, country or occupied
territory from which he, his parents, or grand parents
had been displaced."

The Committee Further Decides to adopt the following
consequential amendments in Articles IV and V as a result
of the amendment of the definition of the term 'refugee' :

Article IV

(i) the following words "or the territory from which he
was displaced" shall be added after the word
"nationality" and before the word "and"; and

(ii) for the words "or country to receive him" in the
end a comma and the following words shall be
substituted: " ,country or occupying power to
receive him".

Article V

Para 1 :

The following words:

"or the occupying power in control of the territory"
shall be added after the word "country" and before the
word "which".

Para 2:

After the word "country" and before the comma and
word "public", the following words:

"or the occupying power" shall be added."

In the course of discussions on this proposal the
I>el 'egate of Ghana wanted to know the meaning of the word
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'homeland'. He asked: "Does it mean his village? Does
it mean his town? Does it mean his city or is it intended
to cover the normal cases known to refugee law? His country
of origin is the country of nationality or his place of habitual
residence. "17

The Delegate of Sierra Leone-pointed out: "The amend-
ment contains the word 'homeland'. It contains the words
'territory' and 'State'. If one means an amendment in the
text one would see that one becomes refugee if he leaves or
being outside is unable or unwilling to return to his homeland
... etc. Then, in Article lV, the amendment seeks to say "or
the territory from which he was displaced" How do we
interpret the word 'homeland' in Article I as against the
word 'territory' in Article IV? It seems to me that, f~r
reasons of consistency, it would have been better to retain
the word 'homeland' in Article IV, and one might merely
say 'homeland', depending on how you define 'homeland'."
He suggested a similar change in the last line of the amend-
ment to Article IV. "It would not be 'homeland' but it
would be 'power occupying the homeland' from which he was
displaced to receive him."ls

In this regard, the Delegate of Jordan stated: "'Home-
land' is one of the three things as far as a refugee is concerned.
It can either be a State and, in the question of Palestine,
as you know, it would not be a State or a country; theref~re
we had to bring in the notion of country or 'occupied
territory'.' '19

The Delegate of Ghana also referred to the word
'displaced' in the said proposal and said: "Are we now to
accept that mere displacement of a person should render
him a refugee, because the implications will be that a man

17. Ibid.

18. Ibid.

19. Ibid.
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may be displaced from his village to the next village, and he
can become a refugee, or several persons, by reason of all
these norms known to the law of refugee, can go from one
village to another, one city in the same country to another".
He expressed the view that "the situation facing us regarding
the Jordanian nationals, if my understanding is correct, is
that they have moved from one part of their own country
which is now under the foreign domination to another
part of the same country which is still under Jordanian sover-
eignty".20

The Delegate of Jordan also referred to the objection
raised by the Delegate of India in regard to the first proposal
discussed above and asked as to how the said proposal could
have any untoward consequences. He stated: "I cannot con-
ceive of one single reason why a person-assuming that the part
o~ the country he has left is under temporary military occu-
pation-I cannot see why, the Geneva Convention would teU you
that he ought not to be displaced, to start with. If he is ready
to go back, every facility should be given to him to go back."21

The Delegate of Sierra Leone thought that a consequential
amendment of Article II of the Bangkok Principles would also
be necessary. He said: "It seems to me that a person, who has
been displaced from one part of his country, should, if situation
improves or if he changes his mind, decides to go back to that
part of the country where he has been habitually resident,
ceases to enjoy the status of a refugee."22

The third proposal was submitted by the Delegation of
Jordan, which read as follows:

"ADDENDUM TO THE PRINCIPLES CONCERNING
TREATMENT OF REFUGEES

WHEREAS it appears to the Committee on further consi-
deration that the principles adopted at its Session held in

20. Ibid.
21. Ibid.
22. Ibid.



68
Bangkok in 1966 mainly contemplate the status 0: what may
be called political refugees who have been depnved of ~he
protection of their own Government and do. not provide
adequately for the case of other refugees or displaced per-
sons.

AND WHEREAS the Committee considers that such other
refugees or displaced persons should enjoy the benefit of
protection of the nature afforded by Articles IV and V of
those principles.

NOW THEREFORE, the Committee at its Tenth Session
held in Karachi between 21st to 30th January, 1969 resolves
as follows:

1. Any person who because of foreign ~omina~ion, externa~
aggression or occupation bas left Ins b~bItual place 0

residence, or being outside such place, desires to go back
tbereto but is prevented from so doing by tbe Governme~t
or military authorities in control of such a place ~f res~-
dence sball be entitled to return to tbe place of hIShabi-
tual residence from whicb be was displaced.

2. It sball accordingly be the duty of the Government 0;
military autborities in control of such place of babitua
residence to facilitate by all means at their disposal, the
return of all such persons as are referred to in the fore-
going paragraph, and the restitution of their property to
them.

3. This natural right of return shall also be enjoyed and
facilitated to the same extent as stated above in respect ?f
the dependants of all such persons as are referred to In
paragraph 1 above."

The Delegate of Jordan pointed out that the ~bove pr~po-
sal had been formulated after taking into consideration the views
expressed in the matter by the various Delegates.

23. Ibid., at the Meeting of 28 January 1969.
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The Delegates ofIraq, Pakistan, the United Arab Republic,
and Sierra Leone supported tbe proposal. The Delegate of
Ceylon, while supporting the proposal, thought that certain
amendments in regard to the title and the form might be neces-
sary. He also said that "in the first paragraph of tbe draft
resolution it would be preferable to omit reference to 'foreign
domination and external aggression' and instead, to bave refer-
ence only to 'occupation by tbe armed forces of anotber State'."24
The Delegate of Thailand was prepared to support the proposal
subject to the following amendments suggested by bim. He
regarded it proper to include another situation, that of internal
armed conflict. He also thought that the "reference to the
Government or military authorities in control of such a
place, that has intention to prevent the refugee to return, might
not serve the intention of the proposer of this draft Resolution,
because the Government or, the military authorities concerned
may say it openly that it accepts the refugees. So I would
humbly request that these words may be replaced with refer-
ence to events referred to above that will cover all situations" .25

The Delegate of Ghana suggested that sufficient time be
given to the Member Governments to examine the proposal.v
In regard to the first proposal of Pakistan it may be stated
that the legal objection to the concept involved in the pro-
posal is that a person cannot be regarded to be a refugee
in the State or country of his nationality and that he cannot
have any "international rights" against his own State.
Whatever legal rights he has against his own State are regu-
lated by the constitutional and municipal laws of that State,
and not by international law, which only recognizes the
principle of internal sovereignty of a State. As such, an
international legal right of asylum or an international legal
right of minimum standard of treatment against one's own

24. Ibid.

25. Ibid.

26. Ibid.
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State is meaningless. At the Tenth (Karachi, 1969) Session
of the Committee, the Delegate of Ceylon expressed the fear
that the proposal might be "in opposition to the principle
of internal sovereignty in so far as people may leave one
part of their country for another part of their country when
both parts are in the same territory";" The Delegate of
Ghana said that "even if we expand our' definition to Cover
these exceptional cases facing us, the rest of the world may find
it difficult in accepting such a definition't.w The Delegate of
Indonesia pointed out: "If we were a political or social body,
my Delegation would have no difficulty in accepting either the
old formulation or a new amendment that our distinguished
Delegate from Pakistan has submitted. Unfortunately, we
are a juridical body. That is why we have to formulate some-
thing which is justified from a juridical point of view. Moreover,
in formulating a wider definition of refugee, it should be
borne in mind that it may help in solving the problem that
we face"."

5. The special problem concerning Palestinian Arab Refugees

With regard to the people from Palestine, the Observer
for the Arab League to the Eighth (Bangkok, 1966) Session
of the Committee stated that "many interpretations and
connotations which are associated with the term "refugee"
do not apply to the Palestinian Arabs who have been for-
cibly made to leave their country. He emphasized the
element of their forcible expulsion and stated: "They have
been evicted from their country forcibly without they them-
selves consciously seeking 'refuge'. "30 In the case of people

27. Ibid.

28. Ibid.

29. Ibid.

30. See the Proceedings of the Eighth (Bangkok, 1966) Session of the
Committee.
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expelled from their homeland by an alien occupying power,
the main element is that of their "forcible expulsion".
The Delegate of Japan to the Tenth (Karachi, 1969) Session
of the Committee referred to the notion of persecution in
the case of these persons." However, even if there is some
"persecution or well-founded fear of persecution" in their case,
such notion occupies only a subsidiary place, the fundamental
element being their "forcible expulsion" from their homeland.

The Delegate of Iraq to the Karachi Session regarded
the plight of the aforesaid category of persons as "a new pro-
blem or rather a new dimension of the existing problem of
refugees which has doubled in the area since 1948. The events
of June 1967 added a new dimension and has aggravated the
problem" of these persons.v The Delegate of the United
Arab Republic also emphasized that the problem under consi-
deration "has been aggravated and thousands have become
homeless and without any sort of protection. The pragmatic
solution to the situation here is an international and con-
scientious solution of their problems't.P The Delegate of
India was of the view that "the Committee should try to do
all it can to see that the problem is handled on humanitarian
basis, and if legal considerations come in any way as a handi-
cap or an impediment, that handicap or impediment must be
removed".» The Delegate of Jordan stated: "If I read Cor-
rectly the spirit and the letter of the United Nations Charter
and the Universal Declaration for Human Rights, I think the
narrowing of the definition, the non-enlargement of the defi-
finition would go contrary to the general modern trends of
internationallaw."35 He also expressed the "view that when

31. See Verbatim Record of Discussions on the subject at the Tenth
Session of the Committee for the Meeting of 23 January 1969.

32. Ibid., at the Meeting of 25 January 1969.

33. Ibid., at the Meeting of 23 January 1969.

34. Ibid., at the Meeting of 25 January 1969.

3$. Ibid.
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we are tackling a humun problem, as we do, we would rather
err on an overstatement rather than an understatement."36 The
Delegate of Sierra Leone was of the view that "we should not
indulge in legality or technicality. However, since we are in
fact concerned with the juridical issue as well as a human-
itarian problem, my Delegation takes the view that we must
of necessity, consider the juridical issues involved"." The
question has been posed as to how best one could cover the
cases of Palestinian Arab "Refugees" within a legal frame-
work so that they could enjoy certain rights as recognised by
International Refugee Law. The Palestinian Arabs and
others could perhaps be brought under the category of a
"refugee" if the definition given in paragraph 2 of Article 1 of
the O.A.V. Convention on Refugees is adopted. The pro-
posal made by the Delegates of Iraq, Pakistan and the V.A.R.
at the Bangkok Session regarding definition of a "refugee"
would appear to be on similar lines.

In so far as the Arab "refugees", who move from one
part of the country to another due to external aggression and
alien occupation, are concerned, they would not be covered
within any hitherto accepted connotation of the term "refugee"
in the legal sense. They are to be regarded as uprooted people
or displaced persons and their rights and obligations would
need to be considered separately as suggested by the Delegate of
Japan. It may be pointed out that in the event of the
Committee deciding to amend the definition of "refugee" in
the Bangkok Principles by addition of a clause similar to para
2 of Article 1 of the 1969 O.A.V. Convention, certain
amendments in regard to the right of return under Article IV
of Bangkok Principles and the right to compensation under
Article V of the said Principles would be necessary, so as to
enable the aforesaid category of refugees to avail of these
rights: (a) in the case of external aggression or foreign

36. Ibid., at the Meeting of23 January 1969.

37. Ibid., at the Meeting of 25 January 1969.
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domination, against the alien power in control of his place of
habitual residence; (b) in the case of occupation, against the
alien power occupying his place of habitual residence; and (c)
in the case of internal disorder, against the power in control of
the place of his habitual residence.

In considering the case of the second category of Arab
refugees, namely, those who have moved from one part of
the country to another on account of Israeli occupation, the
Committee could well rely upon certain principles which are
already accepted in international law or proceed by way of
extension of those principles. For example, international law
relating to belligerent occupation recognizes certain obligations
of the occupying power towards the inhabitants of the occupied
territory. A "belligerent is under a duty to respect the life
and liberty of private enemy individuals, which he can carry
out only on the condition that they abstain from hostilities
against him."38 Further, the occupant "is himself under an
obligation to give a measure of protection to the inhabitants of
the occupied territory."39 Also modern international law re-
cognizes the concept of "Postliminium", according to which
"territory, individuals, and property, after having Come in time
of war under the authority of the enemy, return, either during
the war or at its end, under the sway of their original
sovereign.vw The occupying power is forbidden from acquir-
ing or disposing of public property in the occupied territory.
As regards private property in such territory, it "must not be
taken or interfered with, unless it is of use for local military
purposes ..... mere plunder is prohibited.t'e! The occupying
power is also under a duty to allow the inhabitants to continue
their lawful occupations and religious customs and not to

38. Oppenheim's International Law (7th Edition), Vol. II, p. 206.
39. Ibid., at p. 2S9.

40. uu., at p. 617.

41. J.G. Starke, An Introduction to International Law (6th Ed.), at
p.435.
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deport them. Further, the occupying power is expected to
conform to the rules set out in Section III of the Hague Rules
of 1907 and Articles 47 to 78 in Part III. Section III of the
Geneva Convention for the Protection of Civilian Persons in
Time of War. Under the said Convention, the occupant power
is under obligation "(a) not to take hostages, or impose
collective penalties against the population for breaches of
security or interference with the occupying forces by individual
inhabitants; (b) not to transfer by force inhabitants,
individually or en masse, to other territory or to deport them;
(c) not to compel the inhabitants to engage in military opera-
tions or in works connected with such operations, other than
for the needs of the occupying army so as to impinge upon the
ordinary requirements of the civilian populations. The Conven-
tion also imposes, subject to the same qualifications, a specific
obligation to maintain the former Courts and status of Judges,
and the former penal laws, ai d not to use coercion against
public officials".'2 Under Article 32 of the Convention, the
Judges or inhabitants are not to be subjected to any measures
causing physical suffering or extermination, whether by murder,
torture, corporeal punishment, mutilation or medical and
scientific experiment not necessary to medical treatment, or by
any other measure of brutality of civilian and military agents.
Article 49 forbids all individual or mass forcible transfers from
the territory, regardless of motive, subject only to cases where
the security of the population or military necessity requires
them.

As such, a legal basis for the rights of people expelled
from their homeland by an occupying power against the latter,
and the obligation of such power towards the said people, is
already in existence in customary as well as conventional inter-
national law. Thus, for the limited purpose of providing for
the international rights of these people to return and to resto-
ration of their property and other conditions of their living,

4Z. tsu, at Pp. 450 and 451.
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and the obligation of the occupant power in regard to payment
, of compensation in the event of breach by it of its correspond-
ing obligations, certain principles can undoubtedly be for-
mulated. The problem remains only in regard to the content
of these rights and obligations and the manner of providing for
them. Furthermore, the rights of the Palestinian Arab
refugees to return to their homes have been recognised and
emphasised in about 25 resolutions passed by the United
Nations since 1948. This can undoubtedly form a legal basis
for formulation of a set of principles on the subject. The
Committee's Resolution No. X (7) is in accord with this
position.

6. Other cases of uprooted persons:

These would include (a) refugee sea-men, (b) victims of
civil war or internal armed conflict, and (c) persons who leave
their country because of denial of adequate means of employ-
ment or education by reason of their belonging to a repressed
minority group.

(a) In regard to refugee seamen, the 1951 U.N. Refugee
Convention provides in Article II :

"In the case of refugees regularly serving as crew members
on board a ship flying the flag of a Contracting State,
that State shall give sympathetic consideration to their
establishment on its territory and the issue of travel
documents to them or their temporary admission to its
territory particularly with a view to facilitating their
establishment in another country."

Article 12 of the draft of the OAU Convention relating
to the Status of Refugees in Africa, prepared by the
Committee of Legal Experts, also contained a similar provi-
sion.

The Asian-African Legal Consultative Committee may
Consider whether it is advisable and necessary to include a
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similar proviston in the "Bangkok Principles". In this
connection the Committee may also examine tbe provisions of
the 1957 Agreement on Refugee Seamen.

(b) In regard to persons who are victims of civil war or
internal armed conflict, the Delegate of Thailand to the Tenth
(Karachi, 1969) Session of the Committee suggested that it
might be proper to include a provision concerning them.43

These persons can be divided into two categories: (i) those
who leave their country or State of nationality or habitual
residence and seek refuge in another country or State; and
(ii) those who leave their homeland in one part of their
country or State of nationality or habitual residence, which
part is under the control of one of the parties to the civil war
or internal armed conflict, and move to, and seek protection
in, the other part of the same country or State, which other
part is under the control of the other party to the civil war or
internal armed conflict.

The case of category No. (i) of these persons would be
covered by the provision of paragraph 2 of Article I of the
OAU Refugee Convention. This is accepted by the Committee.

The case of category No. (ii) of the aforesaid persons is
similar to that of displaced persons who are expelled from their
homeland by an alien occupying power, and who move to, and
seek protection in, the other part of their own country. Since the
caseof these victims of civil war or internal armed conflict would
involve prescribing certain international duties of a Government
during domestic conflict within its own territory, it may beargued
that doing this might constitute a derogation from the principle
of internal sovereignty. However, the Geneva Convention relating
to the Protection of Civilian Persons in Time of War of 1949
has guaranteed certain minimal protection to all persons not

43. See Verbatim Record of Discussions on the subject at the Tenth
(Karachi, 1969) Session of the Committee, for the Meeting of 28
January 1969.
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participating in the hostilities during an armed conflict not of an
international character within the territory of a contracting
party. Article 3 of the said Convention requires that these
persons must be treated humanely in all circumstances, without
any adverse distinction founded on race, colour, religion, sex,
birth or wealth. The said Article also prohibits at any place or
time (a) violence to life and person, in particular murder, muti-
lation, cruel treatment and torture; (b) taking hostages; (c) out-
rages upon personal dignity; and (d) sentences or executions
without previous judgment by a regular court affording the
judicial guarantees insisted on by civilized peoples. It also
requires the wounded and sick to be collected and cared for.

The Committee may consider whether it would include the
case of aforesaid victims of civil war or internal armed conflict
within the category of displaced persons.

(c) As regards persons who leave their country because of
denial of adequate means of employment or education in their
own country, by reason of their belonging to a repressed mino-
rity group, the Committee may consider providing for them in
tbe "Principles concerning Treatment of Refugees". However,
this would involve extending the concept of "persecution" to
cover these cases.



CHAPTER V

RIGHT TO TERRITORIAL ASYLUM

1. Provision relating to "Asylum" in the Bangkok Principles

Article III of the "Principles concerning Treatment of
Refugees", adopted at its Bangkok (Eighth, 1966) .Session by
the Committee, provides as follows:

"Asylum to a Refugee

1. A State has the sovereign right to grant or refuse
asylum in its territory to a refugee.

2. The exercise of the right to grant such asylum to
a refugee shaIl be respected by all other States and
shall not be regarded as an unfriendly act.

3. No one seeking asylum in accordance with these
principles should, except for overriding reasons of
national security or safeguarding the populations, be
subjected to measures such as rejection at the frontier,
return or expulsion which would result in compell-
ing him to return to or remain in a territory if there
is a well-founded fear of persecution endangering his
life, physical integrity or liberty in that territory.

4. In cases where a State decides to apply any of the
above mentioned measures to a person seeking
asylum, it should grant provisional asylum under
such conditions as it may deem appropriate, to en-
able the person thus endangered to seek asylum in
another country."

2. Meaning of the term "asylum"

Dr. P. Weis points out that the "Greek word 'asylum'
means a place which may not be violated i. e., a sanctuary,
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originally a religious institution under which persons fleeing
from prosecution or persecution could find shelter in a sacred
place considered inviolable. The term was later received into
secular law and thereafter into international law".'

"Asylum is the protection which a State grants on its
territory or in some other place under the control of certain of
its organs, to a person who comes to seek it."2 Grant of
asylum is primarily a humanitarian act. According to Dr. C. A.
Dunshee de Abranches of Brazil, "Asylum is a specific form of
the international protection of human rights. This protection
is one of the basic purposes of the United Nations.?" Asylum
can be of three types: territorial, diplomatic and in a warship.
The latter two types are also known as extra-territorial asylum.
In the present chapter, we are concerned only with the terri-
torial asylum.

In regard to territorial asylum, the Delegate of Thailand
to the Eighth (Bangkok, 1966) Session of the Committee, expres-
sed the view that the "person who finds himself in the terri-
tory of another State is not given asylum until the State has
~xercised the right to grant asylum. Asylum is not a fact, it
IS the exercise of a right by the State. '"

Dr. P. Weis points out: "In traditional international law
the right of asylum is considered as the right of the State to
grant asylum in the exercise of its territorial supremacy. In the
context of human rights, the term has normally been used from
the aspect of the individual, i.e., as the right of the individual

1. In his article on "Recent Development in the Law of Territorial
Asylum." Revue des Droits de FHomme (Human Rights Journal),
Vol. 1-3, 1968.

2. L' Anunaire (1950), p. 67, Art. 1.

3. Before the International Law Association during discussion on

"Legal Aspects of the Problem of Asylum". See Report of the Sl,t
Conference, held at Tokyo in 1964, at p. 234.

4. Recor~ of Discussions on the subject at the Eighth Session of the
Committee, held at Bangkok in 1966.
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to asylum."! This aspect of the matter has been discussed
below in detail in this chapter.

3. General Comments

At the Tenth (Karachi, 1969) Session of the Committee,
the Delegate of Ghana stressed the need for efforts being made
to improve the lot of refugees so as "to make them either less
stranger or no stranger at all in the land in which they find them-
selves."! The problems confronting a person seeking territorial
asylum appear to be twofold. Firstly, the question of his
admittance to the territory of the State in which he seeks
asylum. Secondly, the question of his status, in case he is
granted admittance. According to Dr. Frank E. Krenz, the
"problem of asylum is therefore to be broken into three sepa-
rate issues. First, the asylum seeker is to gain physical presence
inside the territory of the State of refuge. The duty of States
not to repeal refugees at their frontiers has been termed the
'principle of non-refoulemenr. Secondly, the admittance of
an asylum seeker consists in the legitimation of his stay and
constitutes in a sense the actual recognition of his refugee
quality. Only at this point comes the third element, that of
the refugee's status in the country of asylum. There can,
in fact, be no question of status without admission, nor can
admission take place without the physical presence of the
applicant.7

Whereas traditional international law relating to asylum
had been based on a distinction between political offenders and
ordinary criminals, and evolved out of the principle of

5. In his article on "Recent Developments in the Law of Territorial'
Asylum": Revue Des Droits de l'Homme (Human Rights Journal),
Vol. 1-3, 1968.

6. Varbatim Record of Discussions on the subject at the Tenth
(Karachi,1969) Session of the Committee, for the meeting of
23 January 1969.

7. In his article on "The Refugee as a Subject of International Law."
International and Comparative Law Quarterly. p. 103, (1966).
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non-extradition of political offenders, recent trend has been to
consider the position and status of the person seeking asylum,
rather than the nature of the crime he is accused of. The con-
cept of persecution has also found its way in the recent treaties,
conventions and declarations by the United Nations.

Article 14 of the Universal Declaration of Human Rights
provides:

1. Everyone has the right to seek and enjoy in other
countries asylum from persecution.

2. This right may not be invoked in the case of prose-
cutions genuinely arising from non-political crimes
or from acts contrary to the purposes and principles
of the United Nations."

Article 27 of the American Declaration of the Rights and
Duties of Man of 1948 states that "every person has the right,
in case of pursuit not resulting from ordinary crimes, to seek
and receive asylum in foreign territory, in accordance with the
laws of each country and international agreements".

The 1951 U.N. Convention on Refugees does not include
a provision concerning admittance of refugees. Article 31 (I)
of the Convention merely prohibits imposition of penalties on
refugees because of their illegal entry or presence in the terri-
tories of the contracting States. The Preamble to the Con-
vention recognizes that "the grant of asylum may place unduly
heavy burdens on certain countries" and calls for interna-
tional co-operation to deal with the problem. Article 33 of
the Convention forbids the contracting States from expelling
or returning (refouler) a refugee to any territory "where his
life would be threatened on account of his race, religion,
nationality, membership of a particular social group or poli-
tical opinion", save for reasons of security.

The U.N. Declaration on Territorial Asylum adopted by
the U.N. General Assembly in 1967 confirms the right to


